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IN THE COURT OF CIVIL JUDGE JUNIOR DIVISION AT PANAIJI GOA.
(Before Smt. Shabnam Shaikh C.J..D Panaji, Goa)

Regular Civil Suit No. 125/99/B/C

Shri William Rodrigues,
major, resident of Curca, :
Ilhas, Goa. : Plaintiff
v/s

Goa University,

through its Registrar, having his

office at Goa University Complex, :

Bambolim, Goa. _ . Defendant
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Adv. Shri Valmiki Menezes present for the plaintiff —at the time of
arguments and also present at the time of passmg Judgment

Adv. Ms. Agn! present for the defendant at the time of arguments and

also present at the time of passing judgment. iy

JUDGMENT
(Delivered on this 13" day of the month of March of the year 2012)

By this judgment i shall dispose the suit for recovery of

money.

2. The case of the plaintiff in brief-is that he was student of
the defendant, during the academic year 1990-91, studying in the
course of 'Master in Arts (M.A)' in the subject of Philos.d;:}hy. For the
said academie year 1990-91, the Dlalntlff appeared for M.A.
(Philosophy) Part II Examination conducted by the defendant during the
month of June 1991. The said course is combined into 16 subjects, for
which examinations were conducted during the month of June 1991. '
The plaintiff states that he answered all the said examinations and the
results thereof were announced by tfie defendant in the month of
August 1991, The plaintiff states that the defendant declared that he
had passed in all the subjects exceptmg the subject of "Contemporary
Western Philosophy', wherein the plamtlff was shown by the defendant
to have secured 31% marks, i.e 9 marks less than the mih_.imum of 40%
required for passing the subject. The plaintiff states that he knew that
his perfdrmance in the said subject was good and his marks declared by
the defenda'n:t.were less than excepted. The plaintiff also applied for

revaluation of his answer paper in the said subject.




3

3. By Ietter‘ dated i6/8/1991, sle'nt by the Controller -of
Examination of the defendant, the plaintiff was informed.that his
request for revaluation of the answer paper in the .I subject
"Contemporary Westem Philosophy" could not be acceded to by the
defendant. The plaintiff states that he made a Representation to the
defendant on 22/8/1991, that hls sdid answer paper may be assessed
by the Head of the Department of Phnosophy. By another letter dated
3/9/1991, the' plaintiff wrotehto the Vice Chancellor of the defendant
that his request for revaluation had been wrongly rejected. This letter
was replied to by the Controller of Examinations of the defendant on
4/9/1992, stating, inter alia, therein that the plaintiff was not eligible for
revaluation of the ;aid paper under ordinance 5.17 of the University as
the plaintiff did not fulfill the conditi-on that he s.ecure hinimum 50%

marks required for passing_i.'r; the theory paper. It was contended by

defendant that the plaintiff had secured only 4 makrs in the subject

ind hence, was not eligible for revaluation.

4. Pursuant to the Hon'ble High Court Jngment dated
31/3/1992, the said paper was re—valuatéd by the defendant. By a
communication from the defendant, on or about 10/6/1992, the
plaintiff was informed that he had secured 17 marks out of the marks of
60 makrs in the said paper and had secured a total of 44 marks in parts
I and II in Conterhporary Western Philosophy and hence was declared,
as passed, Iin the said subject. The plaintiff states that the marksheet

in the said subject was given by the defendant to him only on
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18/7/1992. The plaintiff states that the deiendant acted with gross
negligence by issuing a marks sheet on 18/7/1992 which d]d not contaln
the marks allotted in the course taken up by the plamtlff even though
the plaintiff had pald fees for issuance of the statement: of marks. The
defendant has committed an act of gross negligence bylr;et issuing the
correct declaration of the results of the said examlnatron_ answered by
the plaintiff, thereby causing him irreparable harm, darﬁage and loss,

which constitutes the cause of action for filing this suit.

o

5. Accordingly the summons for setttement of |ssues were sent
to the defendant and after due service defendant flled his Wrrtten

stetement which is dated 30/10/2010 at exhibit Bv6.

6. ' In brief the case of the defendant is that pursuant to the

decision of the High Court in Writ Petition 450/91 dated 31/3/1992 the -

answer books of the plaintiff were revatuated in compliance of the
orders passed by the Hon'ble Court and the procedure as contemplated
in Umversity Ordinances without delay. It is denied that the defendant

acted with negligence by issuing marks sheet on 18/7'/1992 or that the

 same did not contain marks allotted to him in the course taken up by

plaintiff. It is clemed that the defendants have committ’ed an act of
gross ncgllgence or that the defendant has not |ssued correct
declaration of result of examlnatlen answered by the plalntlff or that
any harm damage or loss leave alone irr eparable damage loss or harm

is caused torthe plaintiff. 1t IS demed that there is any cause of action
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for filing the suit. It is denied that the defendant has declared the
result wrongly and negligently or that the plaiﬁtiﬁ‘ was wrongly declared
to have been failed. It is denied that the defendant caused great
mental torture to the plaintiff. It is dle'nied that plaintiff is to be
compensated as alleged or that it is_f’air proper or just. It is denied

that the plaintiff lost concentration iff further studies as alleged.

g

7. It is stated that faéiitty of revaluation is an additional facility
provided to the student vﬁith a view to give"him an opportunity for an
attempt to improve his result however,_whil.é enjoying such facility no
right has been reserved in favour of the student fdr admission to the
higher class even though the student succeeds in improving his result

but with the delay in completing the process of revaluation. AsS

regards to the requirement of minimum attendance of class the

Bombay High Court has already held that the same O be mandatory
and being so said decision impliedly app‘roved the said Ordinance of the
University. Concerned answer book is properly verified as regards the
number of pages, number of questions answered, the malrks obtained
the total of marks, entries on the first pag'e by the valuer, compariéon
thereof withi the records in the University .register. This also includes
verification as to whether the gracing facili..’c‘y is implemented or not.
Dockets-sheet containing question wise marks of candidate for each
subject is prepared. Making of answer book is done so that the second
valuer may not know the marks which were given by the first valuer.

Valuers are appointed, occasionally valuers refuse to accept the
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appointment and then search for valuers has to be carried out. Answer
books are sent for revaluation. On receipt of answer book after
revaluation once again the entry is reflected in the docket. Marks of
both the valuation are compared and in case the difference is of ten or
more marks then the marks obtained on revaluation are éiven and fresh
mar.k list is prepared. In case the student is entitled f:b:r__.irr_;_].racing facility
the same is implemgnted by following the procedure and in case the
student is entitled for such facility a fresh mark list is ﬁréﬁared.‘ Result
of revaluation is communicated thereupon. All the above procedure in
the normal course takes 4 to 6 months. Ihzlile instant“,.case infact it

took only less than 3 months from the date the application was

processed for revaluation.

8. The revaluation neither per-supposes nor preéumes that the
first valuation is or was incorrect or wrong Qr erro_n%égs. There is
always an element of subjectivity in the mafter of the e\%é_luati.on CliFhE
performance of a student even though Ehe valuers on bqththe Dccasions

are of equal status, qualifications and competence. As‘already stated

above the note under the said ordinance clearly provides that the

+ revaluation of the answerbook shall be deemed to be an additional

facility provided to the students with a view to improving upon their
result at a proceeding University Examination. Hence, it being. clearly
laid down under the Ordinance framed by the U_ni_vgrsity'that_ the
revaluation does not confer any right and particuia.rly fqlrf;_-_-admission into

a higher class upon the student whose request fo_r' revaluation is




.
accepted. The plaintiff cannot claim any loss for delay, if any in issuing
the result and mark list to the plaintiff. The plaintiff cannot claim any

loss for delay.'

9. On the pleadings of the parties, the following issues were

i
a

framed.

- ISSUES
1. Whether the plaintiff proves that he is entitled to compensation of
¥ 50,000/~ for the mental shock and torture due to any act of the

defendant ?

. Whether the plaintiff proves that he spent about 7500/~ far
engaging the services of a lawyer for filing writ petition in the High
Court and spent any amount On expenses such as typing and
xeroxing or that he is entitled to recover the same from the
defendant ? da

P

3. Whether the plaintiff proves that he is entitled to recover damages
to the tune of ¥ 36,000/- from the defendant due to any loss of
employment caused ta him by the defendant 7

4. Whether the plaintiff proves that the defendant had committed
gross negligence by issuing the marksheet on 18/7/1992 and by
‘hot issuing the correct declaration of the results of the
examination answered by the plaintiff ?

5. Whether the defendant proves that the suit is barred by time since
the same has been filed after the lapse of one year and sixteen
days from the date of dismissal of the case before the consumer
forum ? -

10. I have gone through the entire records of the case
from all its facts to the best of my ability. and having adverted to the
legal submissions advanced by learned advocate for the plaintiff and
learned advocate for the defendant i have come to the following

findings:
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Issues - Findings
Issue no. 1 Negative
[ssue no. 2 . Negati've
Issue no. 3 Negative :
Issue no. 4 Negative
Issue no. 5 In Affirmative
[ssue no. 6 As per final order
REASONS
5 - Issue no.1, 2, 3 and 4 are taken together : Admittedly

the plaintiff was a student of the defendant durmg the academic year
1990-91 studing |n the course of Master in Arts (M. A) The plaintiff
appeared for M.A. (Philosophy) part II Exammatmn conducted by the
defendant during the month of June 1991. The said course iIs combined
into 16 subjects for wh|ch -examination were conducted during the
month of June 1991. The plaintiff . answered all the said examination.
The plaintiff states that the defendant decfa_red that he had passed in
all the subjects accepting the subject of "Contemporary Wastern
Philosophy", wherein the plaintiff was shown by the defendant to have
secured 31% marks i.e 9 marks Iess than the minimum of 40% required
¢ for passing the subject. Accordmg to the plaintiff his pelrfotmance in the
said subject was good and his marks declared by the defendant were

less than expected.

12. The plaintiff addressed a letter dated 9/8/91 to the Vice
Chancellor of the defendant requesting to look into the matter and the

plaintiff also applied for re-valuation of his answer paper. Pursuant to




the decision of the 'High Court in Writ Petition né. 450/91 dated
31/3/1992 thé answer book of the plaintiffs were revaluated in
complaiance of the orders passed by the ‘Hon'bie Court and the
procedure as contemplated in university ordinances wlithout-de'lay. By
letter dafed 16/8/1991 sent by the _;:0[1trollef of examinaﬁoh of the
defendant, the plaintiff was informed that Ihis request for re-valuation
of the @hwer paper.in the subject "Contempory’ Western Philosophy"
could not be acceded to by thé defendant. The letter dated 16/8/1991

is at exh PW-1/15.

13. Admittedly the plaintiff then made a representation to the
defendant on 22/8/1991 that his said answer paper may be assesed by

the Head of the defendant of Phllosuphy By another letter dated

3/9/1991 the plaintiff wrote to the Vice Chancellor of the defendam

& that his request for re-valuation has been wrongly rejected. The

ontroller of Examination of the defem'dan”t replied on 4/9/1992 stating
I g;. ;,
that the plaintiff was not eligible for rgvaluation of the said paper under

&

yfrordmance 5.17 of the University as the plamtlff did not fulfill the

condition that he secure minimum 50% marks required for passing in
the theory paper. The office memorar_\dum is at exh PW-1/15 and the
letter dated 4/9/91where the controller of examination had informed the
plaitiff that he is nbt eligible to apply for revaluatibn under ordiance
5.17 a.s he had not fulfilled the condition that a candidate should score
minimumISO% marks required for passing iﬁ the theory pap'er at the

University examination and as he had secured only 4 marks out of 60 in



24

10
the subject of "Contemporary Western Plhilosophy" PHC-4 at M.A. Part
IT Philosophy E)-(amination conducted by the UnIversity is'at exh PW—l/B.
The plaintiff Ihad addressed a letter dated 3™ October ;19?_9-1 tq the Vice

Chancellor stating that he was denied revaluation inspite of that he

failed in only one subject out of 16 papers and that too b&/a low margin

R
bl

of 9 marks. The letter is at exh PW-1/19.

14. The defendant contended that the plaintiff had secured only
4 marks in the subject and so was not eligible for revaluation. The
plaintiff filed a Writ petition chalienging'the action of the defendant

before the Hon'ble High Court of Bombay at Panaji and the Writ Petition

was bearing no. 450/91. It is contended by the plarntn‘f that vide letter

dated 10/6/92 the plaintiff was informed that he had secured 17 marks
out of the marks of 60 marks in the said paper and has secured a total
of 44 marks in part I and II |n "Contemporary Western Ph:losophy

1% Applicant relying wupon answer book paper and for
summoning the witnesses to produce the answer book/paper was
dismissed on 18/7/11. The defendant has filed application dated
25/10/10 for leave to produce document at a later stage'als it is difficult
for the defendant Universi_t\-/ to trace the records/docdfnents pertaining
td the year 1999. -However it is not c'orrect that the‘;sbhlication dated
25/10/10 was granted The only order passed on the apphcatlon dated
25/10/10 was “file". The defendant has filed F.I. R to trace the

records/documents.
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16, ' Donald Rodriques DW?Z has pr:oduced the missing report
lodged before the Police Inspector, Agasaim, IIlhas, Goa, and fh'e same
s at exh DW-2/39. The covering letter dated 22/12/1‘0 at exh DW-
2/40, letter dated 10/6/1992 by which plaintiff was allegedly informec
that he had secured 17 marks out of 6O marks in the said paper and
secured a total of 44I marks in Pa'rt‘ I and Part II in "Contemporary

Western Philosophy" is at exh PW-1/13.

iz " The contention of the plaintiff that as he was informed
about the ré—asse'ssment and correct marks only on or about 10/6/92
after a lapse of more than 10 months from the declaratiqn of the result,
he was forced to file Writ Petition before the Hon'ble High Court which

incurred a great expense and that tHe defendant has caused plaintiit

great mental torture and fE)r_ which he should be compensated. It is
further the contention of the plaintiff that the defendant by not declaring

the result correctly in August 1991 he lost several opportunities of

securing any employment as he-was declared as "failed".

18. The paintiff is claiming ¥ 50,000/~ for the mental shock,
¥ 7,500/ for engaging the services of lawyer fo filing Writ Petition in the
High Court and for expenses for typing an”dII Xeroxing. .The plaintiff is
also claiming damages to the tune of 2 36,000{—.. The writ petition no.
450/91 is at exh PW-1/20 and no cost was awarded ny the Hon'bie High
Court. The plaintiff has also not produced any document such és receipt

to show that he has spend ¥ 7,500/~ for filing Writ Petition.
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19. It is stated by the plaintiff in the plaint that Prof. Afonso and
Controller of Examination Mr. Ulhas Parab had also played . foul play.
However the plaintiff has not pleaded this in the plaint. Dr. Aﬁ_onéo and

the Ex-Controller of Examination Mr. Ulhas Parab are also not."addecl as

the party to'the suit. The letter to the Chairman is at exh PW-1/16.

I. i. i

20. The plaintiff has not substantiated his S.tatem:_e__h_t' that he had

lost the opportunity. The marksheet is at exh_ 13 shows that the plaintiff

had not secured very good marks. There is substance lnthe submission

e

of thé defendant that revaluation is on!y'of a chancgséi\gen to the .
student and the wrong assessment c-ould arise if there is difference of
10% marks. Only if there is bonafied error in giving the marks than the
question of compensation would arise and if there is bohaﬁde error it
cannot come under .the category of gross negligence. .There .is no
bonafide error in giving marks on the part of the d;szféalndant.' The

plaintiff has not named the persons who are negliger_iti’."__'The plaintiff

~ perhaps must have not named the persons, because.no person is

i E
-

" responsible for any negligence.

21 In the complaint filed. before the Consumer Forum, the
forum . held: that the plaintiff is the consumer and had awarded
compensatiqn of ¥ 25,000/-. The Hon'ble High Court had set aside the
order of the Consumer Forum. On what basis the plain_t._.ilfflls claiming

such huge c@nﬁ_pgnsatioﬂ is not established.




2. Admittedly the revaluation process consumes lot of time on
account of various Stages and student cannot be admitted to a higher
class unless he is declared to pass the Immediae lower standard. So

the case of the plaintiff that he lost the opportunity stands not proved.

23 The mdman(e 5:17 and 2:33 are not struck down. The
plaintiff ™ revaluation was done within 3 months: Unless revaiuation
result is' not declared one'cannot go to the higher class as the
marksheet is not complete. It is rightly argued by Adv. Agni that as the
marksheet was incomplete the plaintiff case thét he lost good

Opportunity is not correct.

24, The plaintiff has not pr'oduted any documents such as books
etc to-show that hé has pé’f:iﬂfees Lo his lawyer. On what basis the
plaintiff has estimated the loss of employment to the extent of
¥ 36,000/~ is not specified. The plaintiff has also not proved that he is

entitle for compensation of 7 ~0;000/- for mental shock and torture.

25, Allegation of malafide are serious in nature and they are
essentially raised a question of facf. It is therefore necessary for the
Person making such allegation to supply full particulars in the case. The
plaintiff in this case has not furnished full particulars of malafide on the
part of Umver5|ty in this case. If sufficient averments and requisite
mateuals are not on record, the Court cannot make ﬁshmg Or roving.

Inquiry. Mere assertion, vague averments or bold statement js not
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enough to hold the action to be malafide. The plaintiff has made mere
assertion. The averments made by plaintiff is vague a;rid on basis of this
I cannot hold malafide on _the part of the University. I,_'_reiy on Dhampur
Sugao (Kashipur) Ltd v. State of Utta_rakhand and _o-ti'lers (2007)

8 Supreme Court cases 418.

26. The plaintiff -has not made the person party to the
proceeding who according to him are respondent for the act of malafide

and they are not given reasonable hearing andﬁsc‘)_'the case of the

=

plaintiff that there was malafide is nof accepted. I rely on Medley
Minerals India Ltd v. State of Orissa and 6tﬁ_ers (2004) 12
Supreme Court Cases 390. No doubt if cause of ac;li.:ljon is established,

damages may bé' given for mental suffering naturally ensuing from the

" acts complained. The plaintiff in this case has not established that there

is cause of action against the defendants. Hence the above findings

o

27. Issue no. 5 : The plgintiﬁ‘ in para 18 of the plaint has
pleaded that the cause of action for filing the preéé_h_t suit arose to him
in August 1991. The plaint'iff filed a case b:efore;. .tll'lé State Consumer
Forum and the petition is at exh PW-1/22. Th.e cq_ﬁﬁ_plaint before the

Consumer Dispute Redressal Forum, Nlorth'Goa was-_]f‘_li?_lgled by the plaintiff.
By order dated 18/3/1997 the Consumer Forum d.irle.;c.t'ed the defendants
to pay sum of ¥ 25,000/~ to the plaintiff. The order is at exh PW-1/21.
Against the order of Consumer Forulrﬁ the defendarit had preferred an

appeal and vide order dated 1/6/1998 the State Cansumers Dispute




rRedressal Commission allowed the appé‘al and the order of the
Consumer Forum was set aside. The order of the State Commission is
at exh PW-1/22. The plaintiff filed a Writ Petition no. 450/91 before the
High Court which was disposed on 31/3/1992. The order of the High
Court is at exh: PW-1/20. Even assuming the tiﬁe consumed for
disposal of the complaint at Constimer Fo'r.um and appeal has to be

minused or deducted even that the suit is be_yon'd_time.

28. The State Commission had prlohounced order on 1/6/1998,
The suit is filed on-12/7/99 after.a period of one year. It is rightly
argued by Adv. Agni that the suit arises out of tort and the limitation is
one year and not 3 years. The date of limitation starts from the date of

cause of action i.e 1992. The suit is beyond limit. Hence the above

b} . findings. &
R
Ao - W

3

_'9. In view of the discussions suprd i pass the following :

ORDER

The suit is dismissed with costs.

Decree to be drawn up accordingly.

r

L% o

F-1: )57

( Smt. Shabndm Shaikh )

Civil Judge Junior Division 'C' Court
at Panaji, Goa.

\ (’\'/_,,.f

Sm.

f/ l’l W i"*a.e,_/{ - L

e



kf@l

'-\ﬁuh'-t.nl';!?,i.': o W
copy appuad tclt.....[.
ppbi

T shpieh

sate 0D which 8
pave 217ED f

Dute 0D wipan comt e
Dase Il syl O oyt g,




Presented on : 12/07/1999
Registered on: 12/07/1999

Decided on: 13/03/2012
Duration Y M D
1.2 8 1

IN THE COURT OF CIYIL JUDGE JUNIOR DIVISION, "C"
COURT AT PANAJI GOA.

Regular Civil Suit No.125/99/C .

Shri. Willian Rodrigues
major, resident of Curca
Ilhas Goa. e Plaintiff

V/S

Goa University,

throuq its Registrar, havipng his

office at Goa University Complex

Bambolim Goa. i . Defendant

This is a suit for Recovery of Damages filed by the
Plaintiff against the defendant praying that :

(a) the defendant be directed to pay damages of
Rs.93500/- to the Plaintiff'with interest thereon at the rate of
18% per annum from August, 1991 till payment of the same by
the defendant and

(b) for costs of the suit.

This suit coming on this day for final disposal before
smt. Shabnam Shaikh, Civil Judge, Junior Division, Panaji in the
presence of Advocate Shri. Valmiki Menezes for the Plaintiff at
the time of arguments and at the time of passing Judgment and
advocate Ms Agni present at the time of arguments and also at
the time of passing Judgment. It is ordered that Suit is

Aiermiccad with ~nctc

W



Decree to be drawn up accordingly'

BILL OF COSTS

| | ptaintift |Defendants_

1. |Stamps for 3220.00 ;|
plaint '

2. |Stamps for 12.00 18.00
Exhibits

3. |Stamps for 3.00 - 800
Power :

4. |Process fee 30.00 i

5. |Advocates fee |  ----- 868.00
Total 3265 DO S0 00: |

leen under my hand and the seal of L%@urt this

( Shabnam halkh )
| Civil Judge Junior Division, "C"
CourtPanaji

Checked by: W :
s
Superintendent/Head clerk
Aelowre d@» e ks S
Advocate for Plaintiff Advocate for defendant
@ o~on™
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