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IN THE COURT OF ADHOC DISTRICT JUDGE-2, (FTC)
NORTH GOA AT PANAJIL

(Before Mrs. Vijaya Ambre, Adhoc District Judge-2, (FTC) Panaji).

Civi} Revision Appin. No.3/2017

Goa University,

A body Corporate having it

Principal place at Taleigac Plateau,

Goa 403 206"

Through its Registrar,

Shri Y. V. Reddy, age 51

Having its office at the University Campus,

Taleigao Plateau, Goa. ... Petitioner

V/s.
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1. The Viliage Panchayat St. Cruz,
Through its Secretary/Sarpanch,
With Office at Panchayat Ghor,
# Nr. St. Cruz Market,
St. Cruz,é Goa. .

2. Mr. Haroon Ebrahim,
Major of ag=,
Son of late ibrahim Mohamed, *
Residing at H. No.18/2001/1,
‘Haroon’ New Taleigao Bypass road,
P.O. Caranzalem, Goa, 403 002. .... Respondents

Ld. Senicr Counsel Smt. A. Aani along with Advocate Mrs. Ashwini
Agni present fcr the applicant at the time of arguments and none
oresent at the time of Order.

Ld. Advocaté Mr. Tirmble present for respondent no.2 at the time of
arguments and Ld. Advocate Ms. Matondkar present at the time of
Order. i

Responclentfno.]. and his advocate absent.
f ORDER
(Delivered on this 20™ day of the month of April of the year 2017).

T;he applicant filed this Revision Application aggrieved by
the inxpugnéd border dated 08.12.2016 passed by the Ld. Additional
Director. of Panchayat-II, Panaji-Goa, thereby allowing t-he
applicaticn for intervention filed by the respondent no.2 and added
him as a p:arty respondent to the Panchayat Petition filed by the

applicant.

2. The grounds raised in the Revision Application are as

under:-
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1 The impugned order is bad in law, risconceived. in law

and deserves tc be dismissed in limine.

2. j’he impugned order suffe‘rs from cémplete non
application ?of mind and the same ignores basic facts which scream
in favour c]»f cismissal of the Application for Intervention. The
impugned ojrder is devoid of proper reasoning.

3. The Ld. Director of Pénchayat II, erred in failing to
understand the simple proposition that the respondent no.2 had no

place in theiproceedings before it.

4. ZThe Ld. Director of Panchayat II failed to- understand
that it was!impermissible to array the respondent no.2 as a party

respondent py allowing his Application for Intervention.

5. EThe Ld. Director of Panchayat II erred in holding that
the Panchayat had resolved to construct a 10 mtrs wide road
through proiperty bearing survey n0.126, 135-and 132 (belonging to
the Petition;er dniversity) and aiso property bearing survey no.131
(belonging flo the respondent no.2).

6. ;‘rhe Ld. Director of Panchayat II erred in looking into a

document sought to be produced by the respondent no.2 via

application for production of documents.

7 The Ld. Director of Panchayat II erred in holding that
the applicaticn for Intervention was allowed and the Intervener was

to be added as respondent no.2.
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8. The Ld. Director of Panchayat II erred in holding that
the principles of naturai justice called for addition of the respondent

no.2 to the Panchayat proceedings.

3 Notices were issued to the respondents. Respondents

appeared through their advocate.

4. Heard arguments. Ld. Senior Counsel Smt. A. Agni
along with Ld. Advocate Mrs. Ashwini Agni argued for the applicant.
Ld. Advocate Mr. Timble argued for respondent no.2. Respondent

no.1l and his advccate absent.

The facts in brief regarding this Revision Application is

(S

as under:-

The respondent nq.1, Village Panchéyat had passed a
resolution dated 20.06.2014 thereby resclving to construct a 10
mtrs wide pu:':ca road to the applicant's property bearing survey
no.126, 135 and 132 without hearing the applicant. The said
resolution was also in respect of survey no.131 belonging to
respondent no.2 and survey no.129 belo_nging to Gopal Nachinolkar.
The applicant stated that the applicant was aggrieved by this
resolution and therefore, Panchayat proceedings were filed before
the Ld. Director of Panchayat, North Goa, Panaji only against Village
Panchayat as a respondent. The applicant felt that respondent no.2

is not necessary party, as applicant was only aggrieved by the said

—
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resolution and had approached the Court.

6. The epplicant also disclosed that Civil Suit was pending
before the Ld. District Judge, Panaji wherein respondeﬁt no.2 was
party, claiming access through the land of the applicant and the
said proceeding is pending for decision. According to the applicant,
respondent no.2 has nothing to do with this Panchayat proceedings
since only applicant is affected by the said resolution as proposed

road is slated to be constructed in the University land only. The

applicant further stated that respondent no.2 filed application for
Intervention to add him as a party respondent and it was wrongly
granted by the iLd. Director of Panchayat and the reasons given by
the Ld. Director of Panchayat is not tenable. Therefore, the
applicant preferred this Revision Application against the Order of
the Ld. Director of Panchayat allowing Intervention Application of

respondent no.2.

P On rconsidering the impugned Order, grounds raised in
the memo of Civil Revision Application, the documents produced on
record and the arguments of both parties, point for my

determination and myv finding thereon is as under:-

Point ‘ Finding
|1. Wiiether  the present

respondent no.2 is proper andl

necessary party to decide the

idispute raised by the applicant|

]against the Panchayat in the|

|said Panchayat Petition and the

/-‘ n
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frespondent no.2 is required to!
[be heard before granting any| -
irelief to the applicant to|
Isuspend/quash and set aside|
Ithe resoiution dated . ) '
120.06.2014? “ Affirmative. |
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Point no.1

8. Present respondent no.é, Mr. Haroon Ebrahim had filed
application for Intervention before the Ld. Director of  Panchayat
and it was taken on record and after hearing on merits, the
impugned order was passed allowing the said Application for

Intervention.

9 The Ld. Director of Panchayat ordered the intervener to
add as a respondent no.2 in the said Panchayat Petition and
applicant was directed to amend the cause title to his Petition and
handover the copy to resbcndent no.2 along with enclosures and
matter was fixed for reply of respondent no.2. the Ld. Additional
Director of Panchayat in its impuéned order held that the
participation of the intervener' (present respondent no.2) is
necessary in the present proceeding as any decision upon said
resoiution shall adversely affect the rights of the intervener, as the
said 10 mtrs wide proposed road to be constructed, passes through
the property of the intervener. Ld. Additional Director of Panchayat
held that the principles of natural justice adheréd to on h'earing the

intervener iri the said Petition.
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10. The Ld. Advecate for the applicant submitted that the

findings given by the Ld. Additional Direc.tor of Panchayat that “any
decision upon the resolution of Panchayat shall adversely affect the
rights of the intervener i.e. present respondent no.2 as 10 mtrs
wide proposed road passes through the property of the intervener”,
is incor;éct ;js the alleged rights of the respondent no.2 would be
adjudicated upon by the Distri;t Court and respondent no.2 could
not in any reading of the situation have been entitled to seek any

kind of relief in the said proceedings.

s o Ld. Adveccate for the applicant also submitted that the
rights of the respondent no.2 if any will be decided in the Civil Suit
pending before the Ld. District Court, Panaji and respondent no.2
cannot be added a5 a party respondent since he is not affected by
the said resolution as it is beneficiary to him. With regards to this
submission, it is pertinent to note that the applicant in this Revision
Application raised a grour'ld at ‘C’ at para 5(c) that the main issue
for decision before the Ld. Additionai Director of Panchayat would
be whether the Panchayat was justified in resolving to construct a
public road in private property without hearing the owner and in
absence of any sort of no objection for the owner. Based on this
ground, the applicant desires to set aside the said resolution passed
by the Panchavat. The resolution passed by the Panchayat placed
on record clearly shows that the proposé;j road of 10 mtrs wide to

be constructed on the same existing custornary road passing along

‘with the boundary wall of the applicant and will be passing through

~
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the survey numbeis 126, 135 and 132 belonging to the applicant,
(Goa University), survey no.131 belongiﬁg to respondent no.2 and
survey no.129 belonging tc Mr. Gopal Nachinolkar. This resolution
clearly shows that the proposed 10 mtrs wide road passes through
the property cf applicant as well as through the property of
respondent ne.2 and also through the property of one Mr. Gopal
Nachinolkar, who is not party to this proceedings. This being the
case, respondent no.2 is proper and necessary party to this

proceedings so as to arrive at a decision whether the resolution

taken by the Panchayat deserves to be quashed and set aside as .
prayed by the applicant. The issue to be decided by the Ld.
Additionai Director of Panchayat whether the resolution to be
maintained or tc be quashed and set aside cannot be adjudicated
without hearing the applicant as well as respondent no.1 and 2.
Therefore, 1 do not agree with the ground taken by the applicant
that the Ld. Additional Director of Panchayat II erred in holding that
the Panchayat had reso!véd to construct 10 mtrs wide road £hrough
property of the applicant and it only affects the applicant 'and

respondent no.2 is not necessary party.

g2 The findings given by the Ld. Additional Director of
Panchayat that “the szid road passes through the property of
applicant as weli as through the property of respondent no.2, is
supported by the resoiution of the Panchayat placed on record.
Therefore, I do not agree with the submission of Ld. Senior Counsel

of the applicant that the Ld. Additional Director of Panchayat II

WD ke
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erred in coming to the conclusion that respondent no.2 is not
necessary party to the Panchayat proceédings. In my view, since
the resolution passed by the Panchayat to construct road passing
through property of applicant as well as through property of

respondent no.2 and one Mr. Nachinolkar, the applicant as well as

respondent ne.2 are necessary and proper party to decide whether

! o
fﬂ /é?/ the said resoclution deserves to be quashed and set aside or to be
P—— ‘~~b
60 ;;,;/ maintained. Merely, because the respondent no.2 has not disclosed

the source of his knowledge about the proceedings initiated by the
applicant before the Ld. Additional Director of Panchayat, that does
not mean that the respondent no.2 is not entitled to get himself

intervened in the said proceedings.

13. Ld. Senior Counsel for the applicant submitted that
there is vast difference between intervener and the respondent.
According to Ld. Senior Counsel for the applicant, intervener can
only argue the matter but éannot file its reply and intervener cannot
be added as a respondent because applicant is dominus liti and can
choose its opponent. No doubt, applicant is dominus liti. However,
the resolution passed by the Panchayat which is the subject matter
of Panchayat Fetition before the Ld. Additional Director of
Panchayat, shows that the property of respondent no.2 is also being
used to construct 10 mtrs wide road and, therefore, respondent
no.2 whether he is beneficiary or affected party, has to be heard in

the matter.
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14. Ld. Additionai Director of Panchayat has rightiy held that

principles of natural justice demands fhat the respondent no.2
should be heard and made party to the Panchayat Petition. The
applicant cannot obtain any order of setting aside the resolution of
Panchayat at the back of respondent no.2 or without giving any
cpportunity to hear respondent no.2. The applicant in this Revision
Application submitted that Panchayat was not justified in resolving
to construct a public road in private property without hearing owner
and in absence of any sort of no objection for the owner. If this is
the case then the owners of the land through which the said public
road passes are required to be heard and admittedly respondent
no.2 being owrer of survey no.131 through which the said proposed

public road passes is also required to be heard in the matter.

15. Since averments are made as against respondent no.2
by the applicant in the Panchayat Petition that the resolution is
passed at the benest and at the dictates of respondent no.2, and
the declaration is given by respondent no.2 for utilizing of his land
and the proposed road would be beneficial to respondent no.2 as a
developer. Therefore, respondent no.2 has a right to be made as
party respondent to the said Panchayat Petition, in order to meet
this averments rade by the applicant. -The principles of natural
justice demands that the party should be given opportunity to rebut
any allegation made against him. Therefore, I do not agree with the
submission of the Ld. Advocate for the applicant that the Ld.

Additional Director of Panchayat II failed to understand that it was

N '/\I \\Ln\
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impermissible to arrangs respondent no.2 as party respondent by
allowing his application for intervention. I do not .agree with
submission of Ld. Senior Counsel for the applicant that the
interveners cannot be allowed to file reply and cannot-be added as
party respondent and he cannot be intervened as he is not affected

by the said resolution but he is benefited by the said resolution.

16: Even if subrnission of the Ld. Senior Counsel by the
respondent no.2 is considered that party, respondent no.2 is
benefited by the said resolution of Panchayat, then aiso respondent-
no.2 has to te heard in the matter as a party respondent,
therefore, the order passed by the Ld. Additional Director of
Panchayat is correctly passed and I do not find any infirmity or
illegality committed by the Ld. Additional Director of Panchayat. The
respondent no.2 is required to be heard in the matter because if the
respondent no.2 is beneficiary to the said resolution and if
resolution is quashed and ;set aside without hearing him it will cause
prejudice to respondent no.2, and if respondent no.2 is affected by
the said resolution then any decision given on the said resolution by
the Ld. Additional Director of Panchayat without hearing respondent
no.2 will cause prejudice to respondent no.2. On the contrary, no
prejudice will be caused to the applicant if respondent no.2 is heard

in the matter and aliowed to file reply in the Petition.

17 The applicant has every right to put up his case before
the Ld. Additiona! Director of Panchayat, so also respondent no.2

{ J} o
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has right to put up his case and rebut the allegation made against
him by the applicant. Tharefore, I do not égree with the submission
made by the applicant in its Revision Application that the
respondent nn.2 cannot address the Court with respect to his own
case and he is not entitled to any relief by virtue of his intervention.
The Panchayat Petition filed by the applicant is to quash and set
aside the resoiution passed by the Panchayat and the property of
applicant as well as respondent no.2 is the subject matter of said
resolution. Therefore, the principles of natural justice demands that
respondent no.2 shouid be heard in the matter to adjudicate the

issue properly.

18. Ld. Senior Counsel for the applicant submitted that
easementary right claimed by respondent no.2 is an independent
right and will be decided separately in the Civil Suit pending before
the Ld. District Court and the same cannoct be agitated before the
Ld. Additional Director of Panchayat. The right of easementary
cannot be raised before the Ld. Additional Director of Panchayat in
the Panchayat Petition filed by the applicant. However,irespondent
no.2 can always support or object the said resolution since his
property is involved in said resolution and the road is proposed to
be passing througn his property and applicant challenges the said
resolution and prays for relief of quashing and setting aside the said
resolution. Therefore, respondent no.2 shouid be heard in the
ratter in the interest of natural justice. I do agree with the

subrnission of Ld. Advocate for respondent no.2 that the resolution
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challenged by the present applicant speaks about the property of
respondent no.2 and respondent no.2 hés right to address or put
forth his case before the Ld. Additional Director of Panchayat. The
respondent no.2 can support the resolution or object the resolution
as the case may be, since his property is also inveived in the
construction of the preposed road. Therefore, the submission of the
applicant that “the respondent no.2 cannot be arrayed as a party
respondent”, desearves to ‘be rejected. I do not agree with the
ground taken by the applicant that impugned order is bad in law,
misconceived and deserves to be dismissed in limine. The ground
taken by the applicant that the impugned order suffers from

complete non appiication of mind also cannot be accepted.

19. The present respondent no.2 is not seeking any relief in
the said Panchayat Petition and therefore, submission of the
applicant in his Revision Application that the respondent no.2 is not
entitled to any reiief by ‘virtue of his intervention is misplaced.
Without hearing respondent no.2, the Ld. Additional Director of
Panchayat wiil not be in a position to hold that the proposed road
would only affect the property of the applicant and not the property
of respendent no.2. To arrive at such conclusion, the Ld. Additional
Director of Panchayat has to first hear respondent no.2 in the
matter, since property of respondent no.2-is also involved in the
said resolution of Panchayat which is under challenge. Therefore,
respondent no.2 is also entitled to place his documents being owner
of the said land on record and also the facts relating to his case ir

aC .j (1
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the form of reply. In the Panchayat Petition there is no space to
raise any counter ¢laim in the reply, claiming for any independent
relief. The respondent no.2 at the most can either support

resolution or opsose said resolution as the case may be.

20. The submission of applicant that principles of natural
justice cannot be applied in the present case as it would flout the
settled principles of law of intervention is not acceptable. Therefore,
the grounds taker: by the appiicant in his petition is not at all
maintainable. The impugned order passed by the Ld. Additional
Director of Panchayat cannot be set aside on this grounds. The plan
annexed to the resolution also shows passing of the proposed road
through property of respondent no.2. Therefore, my answer to this

point is in the affirmative.

21, In view of the above discussion, I pass the following:-
O RDER
Civil Revision Application is dismissed with cost.
Pronounced in the Open Court.

Proceedings closed.

Panaji, i o W‘Q— A\
Datedi:- 20.04.2C17 = 5 A\
' ./ (Smt. Vijaya Ambre)
“-Adhoc District Judge-2 (FTC)
North Goa, Panaji.
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